SUPREME COURT OF NEW JERSEY

D"89'1 3 (0741 10) ADVISORY COMMITTEE ON

JUDICIAL CONDUCT

DOCKET NO.: ACJC 2013-130

IN THE MATTER OF : PRESENTMENT

ROMAN A. MONTES, JUDGE OF
THE MUNICIPAL COURT

The Advisory Committee on Judicial Conduct (“Committee” or
“ACJC") hereby presents to the Supreme'Court its Findings and
Recommendation in this matter in accordance with Rule 2:15-15(a)
of the New Jersey Court Rules. The Committee’s Findings

demonstrate that the charges set forth in the Formal Complaint

against Roman A. Montes, Judge of the Municipal Court
(“Respondent”), have ©been proven by c¢lear and convincing
evidence. The Committee recommends that Respondent be censured

for his conduct as delineated in the Formal Complaint.

I. PROCEDURAL HISTORY

This matter was initiated with the filing of an ethics
grievance against Respondent by litigant Miguel Martinez in
January 2013. See Stipulations at Exhibit A. At the time he
filed his ethics grievance, Mr. Martinez was a defendant in a

domestic violence matter pending in the Clark Municipal Court




captioned State v. Miguel Martinez, Complaint-Warrant No. W-12-

548. Id. at Exhibits A thru D. The alleged victim in the
Martinez matter was Mr. Martinez’s then girlfriend (the
“victim”) who was working as an exotic dancer at Breathless

Men’s Club located in Rahway, New Jersey.' Id. at Exhibits A -
C. In his ethics grievance, Mr. Martinez alleged that during
the pendency of the Martinez matter Respondent patronized
Breathless Men’s Club on a single occasion for the express
purpose of pursuing a romantic relationship with the victim and,
while there, provided her with money, paid for her drinks, and
exchanged telephone numbers with her. Id. at Exhibit A. In
addition, Mr. Martinez accused Respondent of text messaging the

victim on a subsequent occasion in a further effort to pursue a

romantic relationship with her. Ibid.

The Committee conducted an investigation into Mr.
Martinez’'s allegations and, as part of that investigation,
interviewed seven individuals, including Respondent. Id. at
Exhibits F - L. In addition, the Committee collected and
reviewed documentation relevant to Mr. Martinez’s allegations

and received correspondence from Respondent’s counsel clarifying

Respondent’s position in respect of the propriety of his conduct

'To preserve the privacy interests of the alleged victim in the
Martinez matter, we  have excluded her name from this
Presentment, though it is known to Respondent.



while presiding over the Martinez matter. Id. at Exhibits C -
E; see also Presenter’s Exhibits Pl - P3.

On July 31, 2013, the Committee issued a Formal Complaint
against Respondent, which accused him of engaging in an
inappropriate personal relationship with the victim in the
Martinez matter while that matter was pending before him and
before its final disposition, in violation of Canons 1, 2A and

5A(2) of the Code of Judicial Conduct. Respondent filed an

Answer to the Formal Complaint on August 21, 2013 in which he
admitted the factual allegations of the Complaint, but denied

violating the cited Canong of the Code of Judicial Conduct and

sought dismissal of the Complaint.

Respondent, through counsel, waived his right to a Formal
Hearing by letter dated September 13, 2013 and requested an
opportunity to submit a statement in mitigation of any
anticipated disciplinary sanction, which the Committee granted.
On October 1, 2013, Presenter and Respondent filed with the
Committee a set of Stipulations attached to which are the
documents that comprise, 1in part, the record in this matter.
Presenter subsequently moved into evidence, without objection,
three additional exhibits. See Pl thru P3. Prior to the
Committee’s deliberations and with its express approval, both

parties offered legal memoranda in support of their respective



positions, which were filed on October 4, 2013 and considered by
the Committee.

After <carefully reviewing all of the evidence, the
Committee makes the following findings, supported by clear and
convincing evidence, which form the basis for its
recommendation.

IT. FINDINGS

Respondent is a member of the Bar of the State of New
Jersey, having been admitted to the practice of law in 1992.
Complaint/Answer at 1. At all times relevant to this matter,
and for approximately four years, Respondent has served as a
part-time judge in the City of Rahway Municipal Court, a
position he continues to hold. Id. at q2; see also Stipulations
at Exhibit F at 1T2-15 to 1T3-11.°2 Respondent also serves
currently as a part-time judge 1in the City of Elizabeth

Municipal Court, a position he has held since 1998. Ibid.

The salient facts pertinent to this judicial disciplinary
matter are uncontested. Those facts are as follows. During the
early morning hours of November 21, 2012, Respondent was
contacted telephonically by a patrolman with the Rahway Police
Department concerning an alleged altercation between Mr. Martinez

and the wvictim, which had occurred in the parking 1lot of

> »1T” refers to the Transcript of Interview of Respondent
conducted on June 4, 2013, which is attached as Exhibit F to the
Stipulations.



Breathless Men’s Club. Stipulations at Exhibit A; see also
Exhibit B at bates stamp “ACJC010.” At the conclusion of that
telephone call, Respondent found probable cause for the issuance
of a Complaint/Warrant against Mr. Martinez in which he was
accused of committing an aét of domestic violence against the

victim (i.e. State v. Miguel Martinez, Complaint-Warrant No. W-

12-548) . Id. at Exhibit B, bates stamped “ACJC010 - 012.” Mzr.
Martinez was arrested that evening and ultimately remained in
custody for several weeks unable to post bail and produce the
handgun he allegedly possessed, which Respondent had made an
additional condition of Mr. Martinez’s release from custody. Id.
at Exhibit A; see also Exhibit B at bates stamped “ACJC 010 -
012;” Exhibit J at 2T6-15-21.°

On November 26, 2012, five days after his arrest, Respondent
arraigned Mr. Martinez via teleconference from the Union County
Jail. Id. at Exhibit C. The victim was not present in court for
the arraignment and did not participate in the proceeding. Ibid.
The victim first appeared before Respondent on November 29, 2012,
at which time she sought a dismissal of the Martinez matter and
the release of Mr. Martinez from jail, both of which Respondent

denied. Id. at Exhibit C; see also Exhibit J at 2T3-2 to 2T15-3.

* w277 refers to the Transcript of Interview of Richard Fazzari,

Esqg., City of Rahway Municipal Prosecutor, conducted on July 19,
2013, which is attached as Exhibit J to the Stipulations.



The victim did not appear again in the Rahway Municipal Court on
the Martinez matter. Id. at Exhibit F at 1T32-5-16.

Respondent’s next interaction with the victim occurred
several days thereafter on the evening of December 11, 2012 at
Breathless Men’'s Club (“Breathless” or "“Men’'s Club”), while the
victim was working as an exotic dancer. Complaint/Answer at §93-
4; see also Stipulations at Exhibit F at 1T11-19 to 1T13-5;
Exhibit H at 3T2-21 to 3T4-4.° Respondent, an occasional patron
of the Men’s Club, was at Breathless that evening with a male
companion at the invitation of the Club’s owner. Stipulations at
Exhibit F at 1T5-19 to 1T6-15; 1T8-17 to 1T9-12; 1T10-13-21.

While at Breathless that evening, Respondent and his male
companion were approached by the wvictim and another exotic
dancer, both of whom danced for Respondent and his companion.
Complaint/Answer at 95; see also Stipulations at Exhibit F at
1T11-25 to 1T12-12; Exhibit H at 3T7-19 to 3T8-3; 3T11-17 to
3T1l2-5. Over the course of a couple of hours that evening,
Respondent, as he describes it, “flirt[ed]” with the victim while
she danced for him, bought alcoholic beverages for her and she

for him, and tipped her money presumably as remuneration for her

* w37 refers to the Transcript of Interview of Jisel Peralta
conducted on July 31, 2013, which is attached as Exhibit H to
the Stipulations.




dancing. Stipulations at Exhibit F at 1T11-11 to 1T12-12; see

also Exhibit H at 3T10-2-13; Complaint/Answer at Y5; Rb2.’

At some point, either at the outget of their interaction
that evening as the wvictim relates, or an hour into  their
encounter as Respondent contends, the wvictim revealed to
Respondent that she knew he was a judge in the Rahway Municipal
Court and that she was the victim in a domestic violence matter
pending before him.® Stipulations at Exhibit F at 1T12-9-14; see
also Exhibit H at 3T8-1 to 3T9-7; Complaint/Answer at Y6. Prior
to her revelation, Respondent had not recognized the victim as a
person affiliated with a pending court matter or recalled the
existence of the Martinez matter specifically. Complaint/Answer
at §8; see also Stipulations at Exhibit F at 1T12-13-16.

Once informed of the victim’s identity, Respondent recalled
the Martinez matter and the victim’s involvement 1in it, and
advised the victim that he could not discuss any aspect of the
case with her. Complaint/Answer at 9Y8; see also Stipulations at
Exhibit F at 1T12-13-24; Exhibit H at 3T8-7 to 3T9-7. While

Respondent surmised at that moment that the victim “wag trying to

> (Consistent with Rule 2:6-8, references to the Presenter’s and
Respondent’s legal memoranda will be designated as “Pb” and “Rb”
respectively. The number following this designation signifies
the page at which the information may be found.

® This factual discrepancy, in the Committee’s view, 1is
immaterial given the nature of the charges in the Formal
Complaint, which relate strictly to Respondent’s conduct after
learning of the victim’s identity.



get on [his] good side . . . to manipulate the situation,” he
nonetheless continued to socialize with her that evening, made
plans to see her again, and exchanged telephone numbers with her.
Stipulations at Exhibit F at 1T14-22 to 1T15-7; 1T17-13 to 1T18-

17; 1T69-20 to 1T70-11; see also Exhibit H at 3T8-7 to 3T9-14;

3T12-6-15; Complaint/Answer at 9.

The following day, December 12, 2012, Respondent and the
victim exchanged text messages in which they relayed
pleasantries. Complaint/Answer at 910; Rb3. On December 13,
2012, Respondent appeared on his regularly scheduled court day in
the Rahway Municipal Court and, while there, orally instructed
court personnel to transfer the Martinez matter out of Rahway due
to his conflict of interest with the victim in that case. Id. at
911. Respondent took no further action in respect of his
transfer request, except to inquire of its status with court
personnel approximately one week later, at which time he was
advised that the matter had not yet been transferred. Ibid. The
Martinez matter was not actually transferred out of Rahway until
December 27, 2012, more than two weeks after Resgpondent’s
encounter with the victim at Breathless. Id. at Y16.

In the interim, Respondent continued to communicate with the
victim by telephone and text message, the substance of which
involved not only casual conversation and discussions of dinner

dates, but the Martinez matter specifically. Complaint/Answer at



§12; Stipulations at Exhibit F at 1T17-13-19; 1T47-23 to 1T48-5.
During these discussions, Respondent advised the victim of the
pending transfer of the Martinez matter to the Clark Municipal
Court about which the victim expressed concern and actively
sought Respondent’s intercession. Complaint/Answer at 912;
Stipulations at Exhibit F at 1T17-13-19. Indeed, the wvictim
asked Respondent directly 1f there was “anything” he could do,
requested Respondent remain “the judge” in the Martinez matter or
“speak to [the judge in Clark]” about the case, and asked
Respondent on several occasions about the Jjudge in Clark.
Complaint/Answer at 912; see also Stipulations at Exhibit F at
1T50-11 to 1T51-8.

Rather than ignore the victim’s queries, Respondent
entertained them out of an apparent desire to avoid “offendl[ingl”
the victim, and due to his fear that she would otherwise claim he
“was trying to influence” the Clark Municipal Court Judge or
“[somelone else.” Complaint/Answer at §13; see also Stipulations
at Exhibit F at 1T50-11 to 1T51-1. Despite these concerns,
however, Respondent continued to pursue a relationship with the
victim and did not inform his superiors about his interactions
with her until he was notified of the Committee’s investigation
into this matter in the Spring of 2013, approximately six months

after he and the victim had ceased communicating with each other.



Stipulations at Exhibit F at 1T66-8 to 1T67-22; 1T68-17 to 1T71-
19.

Shortly after the Martinez matter was transferred to the
Clark Municipal Court, Clark Municipal Prosecutor Jon-Henry Barr
received a telephone call from Mr. Martinez’s counsel, Jeffrey E.
Tomei, Esqg. Stipulations at Exhibit K at 4T7-2-10.’ During
their discussion, Mr. Tomei informed Mr. Barr of the reason for
the transfer of the Martinez matter, i.e. Respondent’s
“relationship” with the “alleged victim,” and detailed for Mr.
Barr his wunderstanding of the nature and origins of that
relationship, i.e. their meeting, exchange of text messages, and
possible “date.” Id. at 4T7-2-22. Mr. Barr found this
information “startling” and believed that if it were true,
Respondent ‘“exercised very poor Jjudgment.” Id. at 4T7-12-14;
4T12-10-23. Mr. Tomei, who had expressed similar “shock[]” to
Mr. Barr about these events, informed Mr. Barr that either he or
his client would be filing a complaint with “the judicial ethics
parties.” Id. at 4T8-1-5. For his part, Mr. Barr felt it
prudent to inform Clark Municipal Court Judge Antonio Inacio of
Respondent’s relationship with the wvictim. Id. at 4T7T13-3-14.

Regpondent and Judge Inacio have been friends since high school.

" w47 refers to the Transcript of Interview of Jon-Henry Barr,
Esg. conducted on July 19, 2013, which is attached as Exhibit K
to the Stipulations.
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Stipulations at Exhibit L at 5T6-2-8.° By all accounts, however,
Respondent’s relationship with the wvictim did not affect the
manner in which the Martinez matter was adjudicated in the Clark
Municipal Court. Id. at 5T16-13-24; Stipulations at Exhibit K at
4T15-2-19.

The Martinez matter was subsequently heard and disposed of
by Judge Inacio, per a plea agreement, on February 27, 2013.
Complaint/Answer §17; see also Stipulations at Exhibit D. Shortly
thereafter, Judge Inacio spoke for the first time with Respondent
about the circumstances surrounding the transfer of the Martinez
matter to the C(Clark Municipal Court. Id. at 18; see also
Stipulations at Exhibit L at 5T19-17-22. As a consequence of
their conversation, Judge Inacio was led to believe that the
relationship between Respondent and the wvictim was sexual in
nature. Stipulations at Exhibit L at 5T21-13-25.

III. ANALYSIS

The burden of proof in judicial disciplinary matters 1is
clear-and-convincing. Rule 2:15-15(a). Clear and convincing
evidence is that which “produce[s] in the mind of the trier of
fact a firm belief or conviction as to the truth of the

allegations sought to be established, evidence, so clear, direct

® w577 refers to the Transcript of Interview of the Honorable
Antonio Inacio, J.M.C. conducted on July 19, 2013, which is
attached as Exhibit L to the Stipulations.
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